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Docket No. 5766- 04L. Filed May 29, 2008.

R assessed incone tax deficiencies, additions to
tax, penalties, and interest against PWand her husband
(H for 1983, 1984, 1986, and 1987 (Ps’ unpaid tax
l[tabilities). 1In 1994 Rfiled notices of Federal tax
lien in California and Utah with regard to Ps’ unpaid
tax liabilities. In early 1995 PWand Hfiled a
bankruptcy petition under ch. 7 of the Bankruptcy Code.
The bankruptcy court issued a discharge order in the
bankruptcy case | ater that year

In 2000 PWand H were indicted and charged with
various violations associated with bankruptcy fraud.
I n February 2002 H died, and no verdict was returned as
to him PWwas convicted of, anong other crines,
attenpted evasi on of paynent of Ps’ unpaid tax
liabilities in violation of sec. 7201, |I.R C

In April 2002 R determ ned that (1) Ps’ unpaid tax
liabilities were excepted from di scharge in bankruptcy
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because PWwas convicted of attenpted evasi on of
paynment of Ps’ unpaid tax liabilities, and (2)
collection of Ps’ unpaid tax liabilities would be

j eopardi zed by delay. R served jeopardy |evies and
col |l ected anmounts that were applied to Ps’ unpaid tax
liabilities. R subsequently issued to Ps a notice of
the jeopardy |levies pursuant to secs. 6330 and 7429,
|. R C. Ps requested and received an Appeals Ofice
heari ng under sec. 6330, I.R C. In March 2004 R sent
Ps a notice of determ nation uphol ding the decision to
proceed with the jeopardy levies. Ps tinely petitioned
this Court to review R s determ nation

Held: R did not abuse his discretion in
determining that (1) Ps’ unpaid tax liabilities were
excepted from di scharge in bankruptcy by reason of PWs
conviction for attenpted evasion of paynent of Ps’
unpaid tax litabilities and that (2) it was appropriate
to proceed with collection by serving the jeopardy
I evies in dispute.

Hel d, further, although Ps received a discharge
and were relieved of personal (in personam liability
for the penalties and related interest that R assessed
for the years in issue, the liens that Rfiled before
Ps filed for bankruptcy attached to certain of Ps’
assets, survived the bankruptcy proceedi ng, and enabl ed
R to collect the penalties and interest by an action
against Ps in rem

Hel d, further, R conplied with sec. 6331(a),
|. R C, by providing Ps with notice and demand for
paynment of their unpaid tax liabilities for the years
in issue before proceeding with collection by serving
the jeopardy levies in dispute.

Letantia Bussell, pro se.

Ronald S. Chun, for respondent.
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MARVEL, Judge: Petitioners! invoked the Court’s
jurisdiction pursuant to section 6330(d)? to review respondent’s
determ nation that it was appropriate to collect petitioners’
unpaid tax liabilities for 1983, 1984, 1986, and 1987 (sonetines
referred to as the years in issue) by serving jeopardy |evies.
As explained in detail below, we shall sustain respondent’s
determ nati on

FI NDI NGS OF FACT

Sonme of the facts have been stipulated. W incorporate the
stipulated facts into our findings by this reference. Petitioner
Letantia Bussell (petitioner) resided in California when the
petition was fil ed.

Petitioner was married to John Bussell (M. Bussell)
(collectively the Bussells) from 1972 until his death in 2002.

Petitioner is a licensed physician with a specialty in
dermat ol ogy. Since 1979 she has numi ntai ned a dermat ol ogy

practice in Beverly Hlls, California. From 1981 through

!Ref erences to petitioners are to Letantia Bussell and the
Estate of John Bussell.

2Unl ess indicated otherwise, all section references are to
the Internal Revenue Code in effect at all relevant tines, and
all Rule references are to the Tax Court Rules of Practice and
Procedure. References to sections and chapters of the Bankruptcy
Code are to tit. 11 of the United States Code after the effective
date of amendnents nmade thereto by the Bankruptcy Reform Act of
1994, Pub. L. 103-394, 108 Stat. 4106, that were effective for
bankruptcies filed on and after Oct. 22, 1994. 1d. sec. 702, 108
Stat. 4150.
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approxi mately 1995 petitioner conducted her nedical practice

t hrough various corporations including Letantia Bussell M Inc.
M. Bussell was a |icensed physician specializing in
anest hesi ol ogy until he becane disabled in Septenber 1992.

|. Assessnents for 1983, 1984, 1986, and 1987

The Bussells filed joint Forns 1040, U.S. Individual |ncone
Tax Return, for 1983, 1984, 1986, and 1987. Respondent
subsequent |y exam ned those tax returns and, pursuant to
deficiency procedures and ot her neans, entered substanti al
assessnments of Federal incone tax, additions to tax, penalties,
and interest for each year. The validity of these assessnents is

not in issue.?

3Al t hough the validity of the assessnents is not in issue,
the Court has di scovered an anomaly with regard to certain
assessnments for 1986 and 1987. In particular, the Bussells filed
a petition wwth the Court at docket No. 6156-92 contesting a
notice of deficiency for 1986 and 1987. On June 25, 1993, the
Court entered an agreed decision at docket No. 6156-92 in which
the parties agreed in pertinent part that the Bussells were
liable for income tax deficiencies of $186,679 and $97,071. 15 for
1986 and 1987, respectively. The agreed decision included a
stipul ati on bel ow the signature of the Judge who entered the
deci sion that respondent clained increased deficiencies of
$12,973 and $12,360. 15 for 1986 and 1987, respectively. An
exam nation of the notice of deficiency for 1986 and 1987
suggests that these increased deficiencies were reflected in the
$186, 679 and $97,071. 15 deficiency anbunts listed in the Court’s
deci sion. However, in Septenber 1993 respondent entered
assessnents for additional tax for 1986 and 1987 of $199, 652 and
$109, 431. 30, respectively. Assum ng the increased deficiencies
were already reflected in the deficiency amounts listed in the
Court’s decision, the $199, 652 anbunt assessed for 1986 is
inflated by $12,973, and the $109, 431. 30 anount assessed for 1987
is inflated by $12, 360. 15.
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1. Noti ces of Bal ance Due and Notices of Intent To Levy

Bet ween Novenber 1992 and Oct ober 1993 respondent sent the
Bussells nultiple notices of bal ance due for each of the years in
issue to correspond with the assessnents nenti oned above.

Bet ween May and Novenber 1993 respondent sent the Bussells
a separate notice of intent to levy for each of the years in
i ssue.

[, Bal ances Due for the Years in |Issue

Petitioners failed to pay their taxes for the years in
i ssue. Respondent’s records, as of May 29, 2002, reflected that
petitioners’ unpaid bal ances for 1983, 1984, 1986, and 1987
total ed $44, 556.55, $61, 422.27, $600, 789. 65, and $309, 085. 73,
respectively. These anmobunts do not include substantial amounts
of accrued but unassessed interest for the years in issue
i nasmuch as respondent’s Forns 4340, Certificate of Assessnents,
Paynents, and Ot her Specified Matters, indicate that respondent
| ast assessed interest for the taxable years 1983, 1984, 1986,
and 1987 between June and Septenber 1993.

| V. Noti ces of Federal Tax Lien for 1983, 1984, 1986, and 1987

On March 10, 1994, respondent filed a notice of Federal tax
lien with the Los Angel es County Recorder’s O fice with respect
to petitioners’ unpaid tax liabilities for the years in issue.

On Septenber 6, 1994, respondent filed a notice of Federal tax
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lien in Coalville, Uah, with respect to petitioners’ unpaid tax
liabilities for the years in issue.

V. The Bussell s’ Bankruptcy Proceeding

On March 7, 1995, the Bussells filed a petition under
chapter 7 of the Bankruptcy Code with the U S. Bankruptcy Court
for the Central District of California. The Bussells also filed
wi th the bankruptcy court a |ist of assets which included a
condom niumunit in Uah and separate termlife insurance
policies issued by Connecticut Miutual Life Insurance Co.
(Connecticut Miutual )* and John Hancock Mutual Life Insurance Co.
(John Hancock). The Connecticut Miutual and John Hancock life
i nsurance policies were issued to M. Bussell as the insured in
Septenber 1987 and April 1990, respectively, and petitioner was
named as the beneficiary under the Connecticut Mitual policy.?®
Neither life insurance policy had a cash surrender value on the
date the Bussells’ bankruptcy petition was filed. However, under
the ternms of each policy, M. Bussell had a right to renew the
policy w thout evidence of insurability.

The Bussells also disclosed in their |list of assets that

(1) M. Bussell was receiving nonthly disability paynents

4 Connecticut Mutual Life Insurance Co. is now known as
Massachusetts Mutual Life |Insurance Co., but we shall refer to
t he conpany as Connecticut Mutual .

W assune, as petitioner asserts, that she was al so the
beneficiary under the John Hancock policy, but the record does
not clearly establish this.
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totaling $45,650 on four different disability insurance policies,
and (2) M. Bussell had a pending lawsuit for a claimfor unpaid
disability benefits against a fifth insurance conpany.

The Bussells failed to include various assets in the |ist of
assets they submtted to the bankruptcy court. One such asset
was a pension plan account that petitioner maintained at
Washi ngton Mutual Bank under the nane L.B. Bussell Medical Corp
As of Decenber 31, 1994, shortly before the Bussells filed their
bankruptcy petition, there was a bal ance of $284,040 in the
pensi on plan account.

On April 14, 1995, the bankruptcy trustee filed a so-called
no asset report with the bankruptcy court. On August 22, 1995,

t he bankruptcy court entered an order of discharge in the
Bussel I s’ bankruptcy case which stated in pertinent part: “The
above-naned debtor is released fromall dischargeable debts”.

VI. Crimnal Proceedi ngs

On July 5, 2000, the Federal grand jury for the Central
District of California returned a 17-count indictnment against the

Bussells and one of their attorneys. United States v. Bussell,

case No. SA CR 01-56(A)-AHS. On January 31, 2002, a superseding
indictment was fil ed against the Bussells and their attorney.

On February 6, 2002, at the close of the crimnal trial, M.
Bussel|l died. Although no verdict was returned as to M.

Bussel |, petitioner was convicted of one count of violating 18
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U.S.C. section 371 (conspiracy to conmt an of fense agai nst or
defraud the United States), two counts of violating 18 U. S.C.
section 152(1) (conceal nent of assets in bankruptcy), two counts
of violating 18 U S.C. section 152(3) (fal se declaration and
statenent in bankruptcy), and one count of violating section 7201
(attenpted evasion of paynent of tax). Wth regard to this |ast
count, the superseding indictnent stated that beginning in June
1992 and continuing until at |east August 1995 the Bussells
willfully attenpted to evade and defeat the paynent of a total of
$353, 394 of the inconme tax they owed for 1983, 1984, 1986, and
1987 by fraudulently causing the bankruptcy court to discharge
their tax debts.

Petitioner was sentenced to a termof incarceration and was
initially ordered to pay restitution to various creditors,
excl usive of special assessnents and interest, totaling
$2,393,527. Pursuant to this order, petitioner was directed to
pay $1,067,621.90 to the Internal Revenue Service (IRS)
Petitioner was further ordered to pay the costs of prosecution
totaling $62,214. 37, pursuant to section 7201.

Petitioner appealed to the Court of Appeals for the N nth
Crcuit, which issued an opinion affirmng petitioner’s
convi ctions and remandi ng the case for further proceedings. See

United States v. Bussell, 414 F.3d 1048 (9th Cr. 2005).

Foll ow ng the remand, the Court of Appeals issued a second
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opinion affirmng both petitioner’s sentence and an order
directing petitioner to pay restitution of $2,284,172.87 and

prosecution costs of $55,626.09. See United States v. Bussell,

504 F.3d 956, 963-968 (9th G r. 2007).

VI1. Jeopardy Levies

On or about April 30, 2002, respondent’s area director for
Los Angeles, California, made a determ nation that collection of
petitioners’ unpaid income tax liabilities for 1983, 1984, 1986,
and 1987 woul d be jeopardized by delay. On or about April 30,
2002, respondent’s area director also entered a jeopardy
assessnent under section 6861(a) of approximately $1.25 million

in respect of petitioners’ tax liability for 1996.°

6After entering the jeopardy assessnent for 1996, respondent
i ssued a notice of deficiency to petitioners for 1996. Sec.
6861(b). Petitioner filed a petition with the Court at docket
No. 15462-02 for redeterm nation of the deficiency.

Respondent al so issued a notice of Federal tax lien dated
May 3, 2003, with regard to petitioners’ unpaid tax liability for
1996. Petitioners requested and received an adm nistrative
hearing with regard to the lien pursuant to sec. 6320. On Mar.
3, 2004, respondent issued to petitioners a notice of
determ nation sustaining the filing of the lien for 1996 but
noting that the lien had been rel eased because petitioners had
fully paid their tax liability for 1996. Petitioners did not
file a petition with the Court chall enging the notice of
determ nation for 1996.

In Bussell v. Comm ssioner, T.C Meno. 2005-77, affd.
wi t hout published opinion 101 AFTR 2d 2008-313, 2008-1 USTC par.
50,107 (9th G r. 2007), the Court sustained respondent’s
determ nation that petitioner was |liable for a substanti al
deficiency for 1996, as well as a fraud penalty under sec.
6663(a). The Court also denied petitioner’s claimfor relief
under sec. 6015.
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Revenue O ficer Farrell Stevens (Revenue Oficer Stevens)
was assigned to collect petitioners’ unpaid tax liabilities for
1983, 1984, 1986, 1987, and 1996. On April 30, 2002, Revenue
O ficer Stevens hand delivered three notices of levy to
Washi ngton Mutual Bank. Two of the levy notices pertained to
collection of $2,128,931.70 identified as petitioners’ unpaid tax
liabilities for 1983, 1984, 1986, and 1987. The third | evy
notice was delivered with respect to collection of petitioners’
unpaid tax liability for 1996. |In response to the |evies,

Washi ngt on Mutual Bank delivered to respondent a single check for
$713,496.28. O that anount, approximtely $150, 000 canme from
three of petitioners’ checking accounts, and $563, 000 canme from a
pensi on plan account petitioners naintained at the bank.

Respondent subsequently served |levies for 1983, 1984, 1986,
1987, and 1996 on Connecticut Miutual and John Hancock in respect
of the benefits payable to petitioner on termlife insurance
policies issued to M. Bussell. Connecticut Miutual and John
Hancock responded to the levies by transferring to respondent
$1,043,525.66 and $1 million respectively.

VIIl. Admnistrative and Judicial Proceedings Related to the
Jeopardy Levies

On May 2, 2002, 3 days after delivering the above-descri bed
| evy notices to Washi ngton Mutual Bank, Revenue O ficer Stevens
mai led to petitioners by certified mail a Notice of Jeopardy

Levy and Right of Appeal for 1983, 1984, 1986, and 1987. The



- 11 -
notice stated that petitioners were entitled to (1) request an
adm nistrative review of the jeopardy |evy determ nation pursuant
to section 7429 and (2) request an Appeals Ofice hearing
regarding the jeopardy |evy determ nation pursuant to section
6330.

A. Petitioners’ Request for an Appeals Ofice Hearing
Under Section 6330

On May 13, 2002, petitioners filed wth respondent pursuant
to section 6330 a handwitten Form 12153, Request for a
Col Il ection Due Process Hearing, listing the years in dispute as
1983, 1984, 1986, 1987, and 1996. On or about May 30, 2002,
petitioners’ representative filed with respondent a second
(typed) request for an adm nistrative hearing. |In both requests
petitioners asserted that (1) their underlying tax liabilities
were not subject to collection because they were discharged in
bankruptcy and (2) petitioner was eligible for relief under
section 6015.

B. Petitioners’ Civil Complaint Filed Pursuant to Section
7429

On August 23, 2002, petitioners filed a conplaint in the
US District Court for the Central District of California,

Bussel|l v. Conm ssioner, case No. CV-02-6629 SVW seeking review

pursuant to section 7429(b) of the jeopardy |evies (described
above) and the jeopardy assessnent for 1996. Shortly after the

conplaint was filed, the parties filed cross-notions for sunmmary
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judgnent. Petitioners argued that they were unable to hide or

di ssi pate assets because of court supervision, that the
Governnent was able to acquire petitioners’ assets by other

means, that other assets were available to satisfy the tax
ltabilities, and that all tax penalties were discharged in
bankr upt cy.

On or about Decenber 11, 2002, the District Court entered an
order granting the Conmm ssioner’s notion for sunmary judgnent and
denying petitioners’ notion for sunmary judgnent. The District
Court held that the Conm ssioner had satisfied his burden of
proof, i.e., that his jeopardy determ nati on was reasonabl e,

i nasmuch as petitioner’s crimnal history denonstrated that
petitioner failed to report inconme and engaged in a schene to

hi de assets fromthe Comm ssioner in an attenpt to defeat
collection of unpaid taxes. The District Court also held that
petitioners failed to satisfy their burden of show ng that the

j eopardy assessnent for 1996 pursuant to section 6861(a) was not

appropri ate under the circunstances.’

The District Court declined to address petitioners’
assertion that penalties assessed for 1983, 1984, 1986, and 1987
were di scharged in bankruptcy. The District Court noted that the
penal ti es had been assessed years earlier and were not the
subj ect of the disputed jeopardy assessnent for 1996. See
Bussell v. Conm ssioner, case No. CV-02-6629 SVW(C. D. Cal.

2002). The District Court suggested that the question whether
the penalties were discharged in bankruptcy could be raised in
the Tax Court or in a refund action.




C. Petitioner’s Paynment

On or about May 19, 2003, petitioner remtted to respondent
a cashier’s check in the anount of $680,000. Petitioner included
the follow ng notation on the back of the check: *“This check is
being tendered for full paynment of clained alleged taxes,
interest, and penalties by the IRS agai nst Letantia Bussell. It
is tendered with full reservation of rights and under protest.”
By letter to petitioner dated May 19, 2003, Revenue O ficer
St evens acknow edged recei pt of the check and indicated that
petitioners’ tax liability for 1996 was paid in full and that the
| RS woul d rel ease any outstanding liens and | evies for 1983,
1984, 1986, 1987, and 1996. However, by letter dated Septenber
10, 2003, Revenue O ficer Stevens inforned petitioners’ counsel
that, taking into account additional interest assessnents,
petitioner still owed $541, 372.24 for 1983, 1984, and 1986 and
t hat amount m ght be abated for |ack of additional prepetition
assets to provide a source for collection, but that the matter
ultimately woul d be deci ded by respondent’s counsel.

D. Petitioner’s Refund daim

In 2003 petitioner submtted to respondent a Form 843, C aim
for Refund and Request for Abatenent, for 1986 and 1987.
Petitioner alleged in her petition that she did not receive a

response to her claim
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E. Appeals Ofice Proceedings and Notice of Determ nation

On Decenber 1, 2003, Appeals Oficer Charlotte Edginton net
wWth petitioner to conduct an adm nistrative hearing pursuant to
section 6330. On March 3, 2004, respondent issued to petitioners
a Notice of Determ nation Concerning Collection Action(s) Under
Section 6320 and/or 6330 (notice of determ nation) with respect
to the collection of their tax liabilities for 1983, 1984, 1986,
and 1987. The notice of determ nation includes the follow ng
determinations:® (1) Al legal and procedural requirenments were
met; (2) petitioners were sent nultiple notices and demand for
paynment of the tax liabilities in question; (3) petitioners had
anpl e opportunity to resolve their tax matters with the
Commi ssioner; (4) petitioners failed to submt financial
statenments as required for consideration of alternative paynent
met hods; (5) petitioners were precluded fromchallenging their
1983, 1984, 1986, and 1987 tax liabilities because respondent
i ssued notices of deficiency for those years; (6) petitioners’
tax liabilities for the years in issue were not discharged in
bankrupt cy because petitioner was convicted of attenpted evasion
of paynment of those taxes under section 7201, anong other crines;

(7) Federal tax liens attached to the Bussells’ assets and

8The notice of determnation admtted as Exhibit 22-J is not
a conplete copy of the notice of determnation issued for 1983,
1984, 1986, 1987. A copy of the notice of determ nation,
however, was attached to petitioner’s petition, and we rely on it
for these findings.
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survived any bankruptcy discharge; (8) petitioner was precluded
fromasserting a claimfor relief under section 6015 because her
application for section 6015 relief was unprocessable; and (9)
petitioners failed to submt any evidence to establish that the
j eopardy levies did not balance the need for efficient collection
of taxes with the legitimte concern that any collection action
be no nore intrusive than necessary. The notice of determ nation
al so stated that the Appeals O fice declined to consider the
t axabl e year 1996 because petitioners were engaged in a separate
col l ection review proceeding regarding a lien that respondent had
filed for 1996.

Petitioners filed with the Court a tinely petition and an
amendnent to petition, challenging respondent’s notice of
determ nation. Petitioners contend that (1) their tax
ltabilities for 1983, 1984, 1986, and 1987, and interest thereon,
were di scharged in bankruptcy, (2) all penalties assessed for the
years in issue, and interest thereon, were discharged in
bankruptcy, (3) the liens that respondent filed before
petitioners filed for bankruptcy did not attach to any of the
assets that respondent |evied on during 2002, (4) respondent
failed to provide petitioners with notice and demand for paynent
i n advance of the jeopardy levies, and (5) respondent waived the

right to challenge issues (1) and (3) above.
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OPI NI ON
Qur review of respondent’s determ nation to proceed with

collection requires an understanding of the interplay between
| aws governing collection of Federal inconme taxes and | aws
extending protections to debtors who file for bankruptcy.
Consequently, we shall preface our analysis with a brief overview
of (1) the Secretary’s authority to collect Federal incone taxes,
(2) the protections extended to taxpayers in collection matters
pursuant to sections 6320 and 6330, and (3) protections afforded
t axpayers under the Federal bankruptcy | aws.

|. The Secretary’'s Authority To Assess and Coll ect | ncone Taxes

The Secretary is required to nake inquiries, determ nations,
and assessnents of all taxes inposed under the Internal Revenue
Code. Sec. 6201(a). An assessnent is nmade when the liability of
the taxpayer is recorded in the Ofice of the Secretary. Sec.
6203.

Section 6301 authorizes the Secretary to collect taxes
i nposed by the internal revenue laws. As a general rule, the
Secretary is obliged, within 60 days after naking an assessnent
of tax under section 6203, to give notice to each person |iable
for such tax stating the ambunt due and demandi ng paynent
thereof. Sec. 6303(a). Such notice may be | eft at the person’s
dwel I ing or usual place of business or shall be sent by mail to

the person’s | ast known address. Sec. 6303(a).



A. Liens

Section 6321 provides that if any person |liable to pay any
tax neglects or refuses to pay the sane after demand, the tax and
any interest, additional anount, addition to tax, or assessable
penalty shall be a lien in favor of the United States upon al
property and rights to property, whether real or personal,
bel ongi ng to such person. The lien inposed under section 6321
generally arises at the tinme the assessnent is nade and conti nues
until the tax liability is satisfied or beconmes unenforceabl e by
reason of |lapse of tinme. Sec. 6322. However, the lien inposed
under section 6321 is not valid agai nst any purchaser, hol der of
a security interest, nechanic’s lienor, or judgnent lien creditor
until the Secretary files notice of the lien with the proper
State or Federal authorities. Sec. 6323(a), (f).

B. Levies

Section 6331(a) provides that, if any person liable to pay
any tax neglects or refuses to pay the tax within 10 days after
noti ce and demand, the Secretary is authorized to collect such
tax by levy upon all property and rights to property belonging to
such person or on which there is a lien for the paynment of such
tax. The final sentence of section 6331(a) provides:

If the Secretary nmakes a finding that the collection of

such tax is in jeopardy, notice and demand for

i mredi at e paynent of such tax may be nade by the

Secretary and, upon failure or refusal to pay such tax,

coll ection thereof by levy shall be | awful w thout
regard to the 10-day period provided in this section.
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In connection with the foregoing, section 6331(d)(1) and (2)

sets forth the general rule that the Secretary nust provide a
taxpayer with 30 days’ advance notice before proceeding with
collection by levy. Nevertheless, section 6331(d)(3) provides

t hat paragraph (1) shall not apply to a levy if the Secretary
determ nes that collection of the tax is in jeopardy under the
final sentence of section 6331(a).

1. Collection Review Proceedi ngs Under Sections 6320 and 6330

Section 6330(a) provides the general rule that no | evy may
be made on any property or right to property of any taxpayer
unl ess the Secretary has provided 30 days’ advance notice to the
t axpayer of the right to an adm nistrative hearing before the
levy is carried out. Section 6330(f) provides, however, that if
the Secretary finds that the collection of the tax is in
j eopardy, the taxpayer shall be given the opportunity for a
section 6330 hearing within a reasonable tine after the | evy.

| f the taxpayer nmakes a tinely request for an admi nistrative
heari ng, the hearing shall be conducted by the IRS O fice of
Appeal s (Appeals Ofice) before an inpartial officer. Sec.
6330(b) (1), (3). The paraneters for the hearing are set forth in
section 6330(c). First, the Appeals officer nust obtain
verification fromthe Secretary that the requirenents of any
applicable law or adm nistrative procedure have been net. Sec.

6330(c)(1). Second, the taxpayer may raise at the hearing any
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issue relevant to the collection action, including spousal
def enses, challenges to the appropriateness of the collection
action, and offers of collection alternatives. Sec.
6330(c)(2)(A). Additionally, the taxpayer nay contest the
exi stence and anmount of the underlying tax liability, but only if
he or she did not receive a notice of deficiency or otherw se
have an opportunity to dispute the tax liability. Sec.
6330(c)(2)(B). The Appeals officer nmust nmake a determ nation
after reviewing the matters prescribed in section 6330(c)(1) and
(2) and considering whether the proposed collection action
bal ances the need for efficient collection of taxes with the
legitimate concern of the taxpayer that the collection should be
no nore intrusive than necessary. Sec. 6330(c)(3).

After the Appeals Ofice makes a determ nati on under section
6330(c), the taxpayer may petition the Tax Court for judicial
review. Sec. 6330(d). If the taxpayer’s underlying tax
l[tability is properly at issue, the Court reviews any
determ nation regarding the underlying tax liability de novo.

Sego v. Comm ssioner, 114 T.C. 604, 610 (2000). The Court

reviews any other adm nistrative determ nations regarding the
proposed coll ection action for abuse of discretion. 1d.

[, Protecti ons Afforded Taxpayers Under the Bankruptcy Code

A debtor who files a bankruptcy petition under chapter 7 of

t he Bankruptcy Code shall be granted a di scharge unl ess one of
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the grounds for denial of discharge enunerated in that chapter
exists. 11 U S C sec. 727(a). Title 11 U.S.C. section 727(b)
provides in relevant part that, except as provided in 11 U S.C
section 523, a discharge under subsection (a) of 11 U S. C
section 727 discharges a debtor frompersonal liability for al
debts incurred before the bankruptcy petition was filed. See

United States v. Hatton, 220 F.3d 1057, 1059-1060 (9th G r

2000) .

Title 11 U S.C. section 523(a) sets forth several exceptions
to di scharge under 11 U S.C section 727 and provides in
pertinent part:

8§ 523. Exceptions to discharge

(a) A discharge under section 727 * * * of this
title does not discharge an individual debtor from any
debt —-

(1) for a tax or a custonms duty--—

(A) of the kind and for the periods specified in
section 507(a)(2) or 507(a)(8) of this title, whether
or not a claimfor such tax was filed or all owed,

(B) with respect to which a return, if required--

(1) was not filed; or

(1i) was filed after the date on which such return
was | ast due, under applicable |aw or under any
extension, and after two years before the date of the
filing of the petition; or

(C© with respect to which the debtor nmade a

fraudulent return or willfully attenpted in any manner
to evade or defeat such tax * * *
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Title 11 U.S.C. section 507(a)(8) refers to certain inconme taxes
due for specified periods before the bankruptcy petition was

filed. See Washington v. Comm ssioner, 120 T.C. 114, 121-122

(2003). Thus, 11 U . S.C section 523(a)(1)(C provides that a
di scharge under 11 U. S.C section 727 does not discharge an
i ndi vi dual debtor with regard to certain Federal inconme taxes if
the debtor willfully attenpted in any manner to evade or defeat
such taxes.

A di scharge under 11 U.S.C. section 727 relieves the debtor
of personal (or in personam) liability. See, e.g., Schott v.

WHy Fed. Credit Union, 282 Bankr. 1, 5 (B.A P. 10th GCr. 2002).

Such a di scharge, however, does not protect the debtor’s assets
if those assets were subject to a Federal tax |lien that was
properly filed pursuant to section 6323 before the bankruptcy
petition was filed. See 11 U S. C sec. 522(c)(2)(B). As the

Suprene Court explained in Johnson v. Hone State Bank, 501 U. S

78, 84 (1991), a discharge of personal liability in bankruptcy
“extingui shes only one node of enforcing a claim-nanely, an

action against the debtor in personam—-while | eaving intact

anot her-—nanely, an action against the debtor inrem” See

Connor v. United States, 27 F.3d 365, 366 (9th G r. 1994);

| annone v. Conmmi ssioner, 122 T.C. 287, 292-293 (2004); Wods v.

Conmi ssioner, T.C. Meno. 2006-38.




V. Analysis

A. Jurisdiction

In the light of the relatively novel set of circunstances
that preceded the filing of the petition, we feel conpelled to
briefly outline the scope of the Court’s jurisdiction in this
case. W first note that this case cones before the Court after
respondent coll ected substantial anmounts from petitioners for the
years 1983, 1984, 1986, and 1987 by issuing jeopardy |evies.?®
There is no dispute that the Court’s jurisdiction to review
col l ection actions under section 6330(d) vests the Court with
authority to review the Comm ssioner’s determnation to issue a

jeopardy levy. See Dorn v. Conm ssioner, 119 T.C 356, 359

(2002); see also sec. 301.6330-1(a)(2)(ii), Proced. & Adm n.
Regs.

We al so observe that although petitioners do not dispute the
specific amounts of their underlying tax liabilities for any of

the years in issue,!° they do assert that some or all of their

°Al t hough the parties stipulated that respondent issued
jeopardy levies with regard to petitioners’ unpaid taxes for
1983, 1984, 1986, 1987, and 1996, and respondent applied anmounts
that he collected to each of those years, petitioners did not
chal l enge the notice of determnation for 1996 that respondent
issued to themon Mar. 3, 2004, nor did they attenpt to place the
taxabl e year 1996 at issue. Thus, our reviewis limted to
respondent’s determnation to proceed with collection for 1983,
1984, 1986, and 1987.

Opetitioner |ikew se did not challenge the statement in the
notice of determnation that her claimfor relief under sec. 6015
was “unprocessable” and not part of the adm nistrative hearing.

(continued. . .)
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tax liabilities for the years in issue were discharged in
bankruptcy. The Court’s jurisdiction to review a collection
action under section 6320 and/or 6330 includes the authority to
determ ne whether a taxpayer’s unpaid tax liabilities were

di scharged in a bankruptcy proceeding. See Swanson V.

Comm ssioner, 121 T.C 111, 118-119 (2003); Washington v.

Comm ssi oner, supra at 120-121. A taxpayer’s assertion that his

or her tax liabilities were discharged in bankruptcy anounts to a
chal l enge to the appropriateness of the collection action under

section 6330(c)(2)(A). Swanson v. Conm ssioner, supra at 119.

Accordingly, we have jurisdiction to review respondent’s
determ nation that petitioners’ tax liabilities were excepted

from di scharge in the bankruptcy proceeding. See Kendricks v.

Commi ssioner, 124 T.C. 69, 75 (2005); Swanson v. Conm SsSi oner,

supra at 119.

Finally, the notice of determ nation includes a statenent
t hat any question regarding the appropriateness of the disputed
jeopardy levies is noot inasmuch as petitioners’ tax liabilities
for the years in issue were fully paid by application of the
anounts col |l ected through the jeopardy |levies and petitioner’s

paynent in May 2003.1'! We conclude that this matter is not noot.

10, .. conti nued)
Under the circunstances, petitioner is deened to have conceded
this issue. See Rule 331(b)(4).

1Respondent did not assert that this matter is nmoot in his
(continued. . .)



- 24 -
When the Conmm ssioner determ nes that collection of tax is
in jeopardy, the taxpayer is not afforded a prior opportunity for
a hearing under section 6330 to challenge the appropriateness of
the levy before it is issued. See sec. 6330(f)(1). In
recognition of this reality, section 6330(f) provides that the
t axpayer agai nst whom a jeopardy levy is issued “shall be given
the opportunity for the hearing described in [section 6330]
within a reasonable tine after the levy.” The right to a hearing
conferred by section 6330(f) is not limted to situations where
sone portion of the taxpayer’s tax liability remains unpaid. In
sum subsections (d) and (f) of section 6330 confer upon a
t axpayer agai nst whom a jeopardy |evy has been issued an
unqualified right to a postlevy hearing (if tinely requested) and
judicial review by this Court, regardl ess of whether the jeopardy
levy resulted in the seizure of assets sufficient to fully pay

the disputed tax liabilities. See Dorn v. Comm ssioner, supra.

Consistent with the foregoing, the issues we are call ed upon
to decide are (1) whether the requirenents of all applicable | aws
and adm ni strative procedures were net in respect of the disputed
jeopardy levies, and (2) the rel ated questions whet her

petitioners’ tax liabilities were discharged in bankruptcy and

(... continued)
pl eadings or at trial. Respondent nmade a passing reference to
nmootness in a footnote in his opening brief, but he did not offer
any meani ngful discussion with regard to the issue.
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whet her respondent inproperly levied on certain of petitioners’
assets. 12

B. Di scharqgeability of Unpai d Taxes

The notice of determ nation states the Appeals officer
concl uded petitioners’ tax liabilities for the years in issue
were excepted from di scharge in bankruptcy under 11 U S.C
section 523(a)(1)(C and therefore respondent was free to proceed
with collection. Petitioners contend that the Appeals officer
erred in this determ nation

Title 11 U S.C. section 523(a)(1)(C) excepts from di scharge
a debtor’s liability for taxes if the debtor “wllfully attenpted
in any manner to evade or defeat such tax”. Al though bankruptcy
courts normally nake determ nations regardi ng the
di schargeability of specific debts, nonbankruptcy courts may
exercise jurisdiction to determne the applicability of the
exceptions to discharge enunerated in 11 U S.C. section 523(a)

(other than the exceptions contained in subsection (a)(2), (4),

2 n connection with the argunent that sonme or all of their
taxes for the years in issue were discharged in bankruptcy,
petitioners erroneously maintain that (1) they are entitled to a
determ nation that they overpaid their taxes, and (2) the Court
has the authority under sec. 6512(b) to order respondent to
process a refund. To the contrary, we recently held in G eene-
Thapedi v. Commi ssioner, 126 T.C 1, 8-13 (2006), that sec. 6330
does not provide this Court with jurisdiction to determ ne an
overpaynment or to order a refund or credit of taxes paid. On the
ot her hand, we also noted in G eene-Thapedi v. Conm SSioner,
supra at 9 n.13, that the Court has inherent equitable powers to
order the Comm ssioner to return to a taxpayer property that was
i nproperly |evied upon.
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and (6)). See 4 Collier on Bankruptcy, par. 523.03, at 523-19 to

523-21 (March 2006). As we explained in Swanson v. Conm SSioner,

supra, the question whether a taxpayer’s debts are excepted from
di scharge nmay have a direct bearing on whether the Comm ssioner’s
determnation in a collection action should be sustai ned.

Nei t her the Bankruptcy Code nor the Federal Rul es of
Bankruptcy Procedure inpose atinme limt or deadline in respect
of a determnation of the applicability of an exception to
di scharge under 11 U . S.C section 523(a)(1)(C. See Fed. R
Bankr. P. 4007(b) (a conplaint that a debt is excepted from
di scharge may be filed anytine during a bankruptcy case, and if
the case is closed, the case may be reopened for the purpose of
filing such a conplaint); see also 4 Collier on Bankruptcy, par.
523. 04, at 523-23 (Septenber 2005) (“If the dischargeability
issue is not raised during the bankruptcy case, it may be
determ ned potentially in the state court or other nonbankruptcy
court in an action initiated by the debtor or as an affirmative

defense in an action initiated by the creditor.”).?®

13\We reject petitioners’ contention that respondent was
obliged to bring an action in the bankruptcy court to revoke
petitioners’ discharge under 11 U S. C. sec. 727(d) and (e)
(revocation of discharge obtained through debtor’s fraud). An
action under 11 U S.C. sec. 727(e)(1l) to revoke a discharge
extends to all of the debtor’s debts and constitutes an action
that is distinct fromthe two-party dispute contenplated in an
action to determ ne whether a particular tax debt is excepted
fromdischarge under 11 U S.C. sec. 523(a). See Menk v.
Lapaglia, 241 Bankr. 896, 906-907, 911 (B.A P. 9th Cr. 1999)
(recogni zing the distinctions between the two actions); see al so

(continued. . .)
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The exception to discharge under 11 U. S.C. section
523(a)(1)(C) is applicable if the follow ng el enents are present:
(1) The debtor engaged in an affirmative act or om ssion to evade
or defeat the paynent or collection of tax, and (2) the debtor

acted willfully. See United States v. Jacobs, 490 F. 3d 913, 921

(11th Gr. 2007) (and cases cited therein); United States v.

Fegel ey, 118 F.3d 979, 983-984 (3d Cr. 1997). A debtor acts
W illfully under 11 U S.C. section 523(a)(1)(C by voluntarily and

intentionally violating a known |legal duty. Giffith v. United

States, 206 F.3d 1389, 1396 (11th Cir. 2000).

Respondent avers that petitioner is collaterally estopped
fromdenying that her tax liabilities for the years in issue were
excepted from di scharge under 11 U . S.C. section 523(a)(1) (0O
because petitioner was convicted of willfully attenpting to evade
the paynent of her tax liabilities for 1983, 1984, 1986, and 1987

under section 7201.%"

13(...continued)
6 Collier on Bankruptcy, par. 727.01[1], at 727-8 (June 2006)
(“The concept of nondi schargeability of a particul ar debt under
section 523 is not to be confused with denial of discharge for
all debts under section 727.").

YPetitioners contend that respondent did not properly plead
coll ateral estoppel in his answer. W disagree. The notice of
determ nation includes a statenent that petitioner’s tax
l[iabilities were not dischargeable, as a result of petitioner’s
crimnal conviction under sec. 7201, and petitioners specifically
chall enged this point in their petition. Moreover, respondent
addressed the matter in his answer by admtting that coll ateral
estoppel would not be applicable if petitioner’s convictions were
overturned on appeal. In short, both parties understood that

(continued. . .)
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As expl ai ned by the Suprenme Court in Montana v. United

States, 440 U. S. 147, 153 (1979), the doctrine of issue

precl usion, or collateral estoppel, provides that, once an issue
of fact or lawis “actually and necessarily determ ned by a court
of conpetent jurisdiction, that determnation is conclusive in
subsequent suits based on a different cause of action involving a

party to the prior litigation.” See Parklane Hosiery Co. v.

Shore, 439 U S. 322, 329 (1979). Collateral estoppel is a
judicially created equitable principle the purposes of which are
to protect parties fromunnecessary and redundant litigation, to
conserve judicial resources, and to foster certainty in and

reliance on judicial action. Mntana v. United States, supra at

153-154; United States v. ITT Rayonier, Inc., 627 F.2d 996, 1000

(9th CGr. 1980).
It is well settled that bankruptcy courts may apply the
doctrine of collateral estoppel in making dischargeability

determ nations. See Gogan v. Garner, 498 U S. 279, 285 n.11

(1991); Sinobne v. United States, 252 Bankr. 302, 306-307 (Bankr.

E.D. Pa. 2000). Inasmuch as this Court has undertaken to
determne in the disposition of this collection review proceedi ng
whet her petitioners’ tax liabilities were excepted from

di scharge, and with a viewto furthering the policies underlying

¥4(...continued)
application of the doctrine of collateral estoppel was a disputed
i ssue.
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the doctrine of collateral estoppel, we conclude that the
doctrine may be asserted and considered by the Court in this
col l ection review proceedi ng under section 6330.

In Peck v. Conmm ssioner, 90 T.C 162, 166-167 (1988), affd.

904 F.2d 525 (9th Gr. 1990), the Court identified the follow ng
five conditions that nmust be satisfied before collateral estoppel
may be applied in the context of a factual dispute: (1) The
issue in the second suit nust be identical in all respects with
the issue decided in the first suit, (2) the issue in the first
suit nust have been the subject of a final judgnent entered by a
court of conpetent jurisdiction, (3) the person agai nst whom
coll ateral estoppel is asserted nust have been a party or in
privity with a party in the first suit, (4) the parties nust
actually have litigated the issue in the first suit and
resolution of the issue nmust have been essential to the prior
decision, and (5) the controlling facts and applicabl e |egal
principles nmust remai n unchanged fromthose in the first suit.

See United States IRS v. Palner, 207 F.3d 566, 568 (9th GCr

2000) (citing Pena v. Gardner, 976 F.2d 469, 472 (9th G

1992)). We shall exam ne each of these conditions in turn.
Section 7201 provides in pertinent part that “Any person who

willfully attenpts in any manner to evade or defeat any tax

i nposed by this title or the paynent thereof shall * * * be

guilty of a felony”. W note that section 7201 enconpasses two

closely related but distinct crines: (1) An attenpt to evade or
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def eat any tax (evasion of assessnment),?!® and (2) an attenpt to

evade or defeat the paynent of any tax (evasion of paynent). See

Sansone v. United States, 380 U. S. 343, 354 (1965) (citing Lawn

V. United States, 355 U S. 339 (1958)). Petitioner was convicted

of attenpting to evade the paynent of her taxes for the years in
i ssue.

To prove that a taxpayer attenpted to evade paynent of tax,
the Government nust establish that the taxpayer failed to pay a
tax i nposed under the Internal Revenue Code, !®* t he taxpayer
engaged in an affirmative act to evade paynent, and the taxpayer

acted willfully. See United States v. Schoppert, 362 F.3d 451,

454-456 (8th Cir. 2004). Like the willfulnness elenent under 11
U S. C section 523(a)(1)(C, wllfulness for purposes of section
7201 requires proof that the taxpayer voluntarily and

intentionally violated a known | egal duty. Cheek v. United

States, 498 U. S. 192, 201 (1991); United States v. Ponponio, 429

U S 10, 12 (1976). Because the elenents necessary for a

5To prove that a taxpayer attenpted to evade assessnent of
tax, the Governnent normally nust establish three el enents:
w || ful ness, the existence of a tax deficiency, and an
affirmati ve act constituting an evasion or attenpted evasion of
tax. See Sansone v. United States, 380 U S. 343, 351 (1965);
United States v. WIkins, 385 F.2d 465, 472 (4th Gr. 1967).

¥ n an evasi on of paynent case, the Government normally is
not required to show that a tax deficiency exists because the
underlying tax liability has been assessed but renmains unpaid.
See United States v. Conley, 826 F.2d 551, 557 (7th Gr. 1987)
(taxpayer filed tinely and accurate returns reporting tax due but
conceal ed his assets to evade paynent); United States v. Hook,
781 F.2d 1166, 1168-1169 (6th Cr. 1986) (sane).
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convi ction under section 7201 overlap with the el enents necessary
to establish the applicability of the exception to discharge
under 11 U . S.C section 523(a)(1)(C, we conclude the first
condition for collateral estoppel is present.

Petitioner was charged in a single count of the superseding
indictment with violating section 7201 by willfully attenpting to
evade and defeat the paynent of incone taxes she owed for 1983,
1984, 1986, and 1987. The superseding indictnent alleged that
petitioner fraudulently caused the bankruptcy court to discharge
her tax debts for the years in issue. Wen an act of evasion of
paynent of taxes involves transfers of funds or concealing assets
that cannot logically be assigned to a particul ar taxable year,
section 7201 permts a unit of prosecution charging an evasion of
paynment of taxes owed for a group of tax years. See United

States v. Pollen, 978 F.2d 78, 85-87 (3d Cir. 1992). 1In United

States v. Shorter, 809 F.2d 54, 56-58 (D.C. Gr. 1987), the court

expl ained that tax evasion covering several taxable years nay be
charged in a single count where the defendant has all egedly
engaged in a course of conduct directed at evadi ng paynent of
t hose taxes.

After a hard-fought and lengthy trial, petitioner was
convicted of several crinmes, including a violation of section
7201, as outlined above, and each such conviction was upheld on

appeal. See United States v. Bussell, 414 F.3d at 1052.

Consequently, we conclude that the second, third, and fourth
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conditions for the application of collateral estoppel are
present. Specifically, petitioner was the defendant in the
earlier crimnal proceeding, the parties litigated the charge
that petitioner violated section 7201, and petitioner’s
convi ction under section 7201 was affirmed by a final judgnent
entered by the Court of Appeals for the Ninth Crcuit.

Finally, there is no dispute that the controlling facts and
| egal principles remain unchanged fromthe tinme of the crim nal
proceeding to the present. Consistent with the foregoing, we
hold that petitioner is collaterally estopped fromcontesting
respondent’s determination that her tax liabilities for the years
in issue were excepted fromdischarge under 11 U S.C. section

523(a)(1)(C .Y See Gothues v. IRS, 226 F.3d 334, 339 (5th Cr.

2000) (taxpayer estopped fromchallenging 11 U S.C. section

"Petiti oners make the point that M. Bussell was not
convicted of tax evasion or any other crinme, and therefore, the
doctrine of collateral estoppel does not apply to the Estate of
John Bussell. As discussed in detail in this Opinion, however,
we conclude that petitioner is collaterally estopped from
contesting respondent’s determnation that her tax liabilities
for the years in issue were excepted from di scharge under 11
US C sec. 523(a)(1)(C. Further, we observe that petitioner
resides in California, a comunity property State, and there has
been no show ng that respondent |evied upon anything other than
the Bussells’ “community property” under California | aw. See,
e.g., Odlock v. Comm ssioner, 126 T.C. 47, 58 (2006) (citing
Mintyre v. United States, 222 F.3d 655 (9th Cr. 2000), for the
proposition that under California | aw the Comm ssi oner may
col |l ect one spouse’s separate tax liability out of comunity
assets). Consequently, absent any indication that respondent

| evied on separate property of the Estate of John Bussell, the
nonapplicability of collateral estoppel as to the Estate of John
Bussell is sinply irrelevant to the question concerning the

appropri ateness of the disputed collection action.
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523(a) (1) (O discharge exception because taxpayer pleaded guilty
to evadi ng the paynent of excise taxes under section 7201);

Sinone v. United States, 252 Bankr. 302 (Bankr. E.D. Pa. 2000).

Petitioner seeks to avoid the application of collateral
estoppel by arguing that it is possible the jury decided that she
was guilty of violating section 7201 because she attenpted to
evade the paynent of tax for one or nore (but not all) of the
years in issue. To the contrary, the Governnent charged
petitioner with a single count of violating section 7201 by
engagi ng in a course of conduct intended to evade the paynent of
taxes for each of the years in issue. As previously nentioned,
section 7201 permts a unit of prosecution (a single count)
chargi ng evasi on of paynent of taxes owed for a group of tax
years in a case (such as the present case) where it is not
practicable to assign to a particul ar taxable year the val ue of
assets a taxpayer attenpted to hide fromthe Comm ssioner. See

United States v. Pollen, supra at 85-87. Mor eover, the record

clearly shows that, before filing for bankruptcy, petitioners
failed to pay substantial amounts of their tax liabilities for
each of the years in issue. There is no indication that
petitioners attenpted to contest that fact in the crimnal case,
and it is evident that any attenpt to do so woul d have been
futile. Finally, what the Governnent alleged and proved to the
satisfaction of the jury in petitioner’s crimnal case was that

petitioners failed to disclose all of their assets in the
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bankruptcy proceeding in a willful attenpt to use the bankruptcy
proceedi ng as a neans to evade the paynent of their tax
liabilities for the years in issue. Petitioner sinply cannot
relitigate these facts.

Petitioner also asserts that the exception to discharge
under 11 U. S.C. section 523(a)(1)(C, which uses the past tense
inreferring to a debtor who “willfully attenpted” to evade or
defeat a tax, is applicable only if the debtor attenpted to
defeat or evade taxes before filing for bankruptcy; i.e.,
prepetition. Petitioner reasons that, because the superseding
i ndictment stated that petitioner violated section 7201 by acts
comrtted both prepetition and postpetition,® the possibility
exists that the jury based its guilty verdict solely on
petitioner’s postpetition activities.

Petitioner does not cite any case in which 11 U S.C. section
523(a) (1) (O has been interpreted in this fashion, and we are not
aware of such a case. |In any event, petitioner’s argunent is
strai ned and unconvinci ng--we see no justification for limting
the scope of the exception to discharge set forth in 11 U S C
section 523(a)(1)(C) to a taxpayer’'s prepetition activities when
opportunities to deceive the Comm ssioner and the bankruptcy

court are avail able throughout a bankruptcy proceeding. |In sum

8The superseding indictnment referred to petitioner’s course
of conduct between June 1992 through at |east Aug. 22, 1995--the
| atter being the date the bankruptcy court issued its discharge
order.
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we reject petitioner’s argunent and conclude that the plain
| anguage of 11 U. S.C. section 523(a)(1)(C is properly read as
excepting fromdischarge any tax that petitioner attenpted to
defeat or evade either before or during the bankruptcy
pr oceedi ng.

C. Di scharqgeability of |nterest

Petitioners contend that the bankruptcy court’s discharge
order relieved themof liability for interest accrued on their
unpaid tax litabilities. However, interest accrued on a tax
liability excepted fromdischarge is al so nondi schargeable. See

Bruning v. United States, 376 U S. 358, 360 (1964); Ward v. Board

of Equalization (In re Arti san Whodworkers), 204 F.3d 888, 891

(9th Cr. 2000). Because petitioners’ 1983, 1984, 1986, and 1987
tax liabilities are excepted fromdi scharge, they remain liable
for the interest that accrued on those liabilities.

D. Di scharqgeability of Penalties

The parties agree that the penalties respondent assessed
agai nst petitioners for the years in issue were discharged under
11 U.S.C. section 523(a)(7)(B), which provides for the discharge
of any tax penalty “inposed with respect to a transaction or
event that occurred before three years before the date of the

filing of the petition”.® Respondent apparently does not

9The Bussells filed their bankruptcy petition on Mar. 7,
1995, and their unpaid incone tax liabilities for 1983, 1984,
1986, and 1987 arose nore than 3 years before that date.
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di spute that there is no exception to discharge for these
penal ti es because 11 U . S.C. section 523(a)(1)(A), which refers to
11 U. S.C. section 507(a), excepts fromdischarge only priority
tax penalties, a termdefined in 11 U S. C. section 507(a)(8)(Q
as penalties “in conpensation for actual pecuniary |oss.”
Respondent acknow edges that the penalties assessed agai nst
petitioners were not “pecuniary |loss” penalties. Respondent
argues, however, that he was free to collect the penalties in
guestion because the notice of Federal tax lien filed with the
Los Angel es County Recorder’s Ofice in March 1994 attached to
certain of the Bussells’ assets before they filed their
bankruptcy petition.

A Federal tax lien that is properly filed before a debtor
files for bankruptcy attaches to the debtor’s property and i s not
exti ngui shed by a subsequent bankruptcy discharge. See 11 U S.C

sec. 522(c)(2)(B); Johnson v. Hone State Bank, 501 U. S. at 84;

Connor v. United States, 27 F.3d at 366; |annone v. Conm ssioner,

122 T.C. at 292-293. On the other hand, a prepetition lien does
not attach to property acquired by the debtor after a bankruptcy

petitionis filed. See, e.g., United States v. MQugin (In re

Braund), 423 F.2d 718, 718-719 (9th G r. 1970).

Respondent contends that the notice of Federal tax lien
filed with the Los Angel es County Recorder’s Ofice attached to
t he pension plan account that petitioners maintained at

Washi ngton Mutual Bank and to the Connecticut Mitual and John
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Hancock termlife insurance policies and therefore respondent was
justified in | evying upon and applying the proceeds fromthose
assets to satisfy the penalties in question.?

Petitioners do not challenge the validity of respondent’s
lien, nor do they dispute that the Bussells owned the pension
pl an account and the life insurance policies when they filed
t heir bankruptcy petition. Petitioners argue instead that
respondent failed to prove that those assets had sufficient val ue
as of the date of the bankruptcy filing to offset all of the
penalties in question. As petitioners see it, respondent nust
have inproperly collected petitioners’ postpetition assets and
applied the proceeds against petitioners’ penalties. Petitioners
contend that they are entitled to a refund of any anmounts that
respondent collected in violation of the bankruptcy di scharge as
it pertains to tax penalties.

This is not a case in which the levies in question were

preceded by an invalid assessnent, see Chocallo v. Conmm ssioner,

T.C. Meno. 2004-152, nor (as discussed bel ow) did respondent fai
to adhere to any of the statutory provisions governing jeopardy

| evies, see Zapara v. Conmmi ssioner, 124 T.C. 223 (2005), as

20\ reject petitioners’ assertion that respondent “waived”
the right to make this argunent. To the contrary, although the
i ssue was discussed in the notice of determ nation, petitioners
did not address it in their petition. Nevertheless, because the
parties stipulated matters related to this issue and devel oped
the issue through testinony at trial, we conclude the issue was
tried by consent of the parties and is properly before the Court.
See Rule 41(b).
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suppl enmented 126 T.C. 215 (2006). Respondent was entitled,
pursuant to the notice of Federal tax lien filed in March 1994,
to | evy upon prepetition assets to satisfy petitioners’ tax
liabilities, including the discharged penalties. Because
respondent had the right to proceed in rem agai nst petitioners’
prepetition assets, respondent’s decision to pursue a jeopardy
| evy was appropriate and was not an abuse of discretion.

Because respondent had the right to proceed in rem agai nst
prepetition assets to satisfy the discharged penalties,
petitioners’ contention that they are entitled to a refund to the
extent respondent may have i nproperly applied proceeds of
postpetition assets in partial satisfaction of the discharged
penalties is not relevant to the issue before us--whether
respondent’s use of a jeopardy |evy was appropriate.

Petitioners’ contention may be relevant in an action seeking
refund of an overpaynent. See sec. 6342(b). However, any ruling
by this Court on that subject would anbunt to an advi sory

opi nion. See, e.g., Geene-Thapedi v. Conm ssioner, 126 T.C. 1

13 (2006).
For the reasons already described, we do not have to decide

t he val ue of the pension plan account? or the value of the life

21 The record shows that the Bussells’ pension plan account
had substantial value on the date the bankruptcy petition was
filed. Revenue Oficer Stevens testified that the prepetition
val ue of the pension plan was $284, 040 and that he determ ned the
val ue from account statenents and ot her docunents sent to him by

(continued. . .)
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i nsurance policies? on the date the Bussells filed their
bankruptcy petition in order to decide whether the jeopardy |evy
was appropriate. W conclude only that respondent was entitled
to levy on all of these assets and apply the proceeds agai nst
petitioners’ unpaid tax liabilities, interest thereon, and the
penal ties in question.

E. Sati sfaction of Notice Requirenents for Collection

Petitioners contend that the Appeals officer erroneously
concl uded that petitioners received proper notice before the
j eopardy | evies were served on Washi ngt on Mutual Bank.
Specifically, petitioners contend that respondent failed to
provide themw th notice and denmand for i mredi ate paynent and, as
a result, they were denied the opportunity to fail or refuse to
pay their tax liabilities before respondent served the jeopardy
| evies. As explained below, petitioners sinply m sconstrue the

applicabl e statutory provisions.

21(...continued)
the plan adm nistrator and by petitioners’ representative at that
tine.

2ZA termlife insurance policy may have value to the extent
(1) the insured has the right to renew the policy at the end of
the termregardl ess of his or her nmedical condition, and (2) the
beneficiary of the policy has the right to receive death benefits
if the insured dies during the period the policy is in effect.
See M nnesota Mut. Life Ins. Co. v. Ensley, 174 F.3d 977, 984 n.3
(9th Cr. 1999); Elfnont v. Elfnont, 891 P.2d 136, 141-142 (Cal.
1995) (citing Pritchard v. Logan (Estate of Logan), 236 Cal.
Rptr. 368, 371 (Ct. App. 1987)).
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The first sentence of section 6331(a) provides that, if any
person |liable to pay any tax neglects or refuses to pay the tax
wi thin 10 days after notice and demand, the Secretary is
authorized to collect such tax by |evy upon all property and
rights to property belonging to such person or on which there is
a lien for the paynent of such tax. The final sentence of
section 6331(a) provides that if the collection of tax is in
j eopardy and the Comm ssioner finds it necessary to expedite
collection, the normal 10 days’ advance notice requirenment may be
set aside and the Comm ssioner may instead serve the taxpayer
with a notice and demand for i nmedi ate paynent. Petitioners
assert that respondent was obliged under the |ast sentence of
section 6331(a) to provide themw th notice and demand for
i mredi at e paynent before proceeding with the jeopardy levies in
di spute. We di sagr ee.

The record shows that respondent conplied with the first
sentence of section 6331(a) by sending the Bussells nultiple
notices of balance due with regard to their unpaid taxes for the
years in issue during 1992 and 1993. 1In addition, respondent
sent themnotices of intent to levy for each of the years in
i ssue during 1993, and respondent filed Federal tax liens for the
years in issue during 1994. Al of these collection notices were
i ssued well in advance of the jeopardy |evies which were served
in 2002. It is well settled that a notice of bal ance due

constitutes a notice and demand for paynent within the nmeani ng of
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section 6303(a). See Hughes v. United States, 953 F.2d 531, 536

(9th Cr. 1992); see also Hansen v. United States, 7 F.3d 137,

138 (9th Cr. 1993); Craig v. Comm ssioner, 119 T.C 252, 262-263

(2002) .

Consi dering that respondent fully conplied with the first
sentence of section 6331(a) and petitioners repeatedly failed to
pay their taxes for the years in issue, respondent was under no
obligation to provide petitioners with any additional notice and
demand for paynent before serving the jeopardy levies in
question. Requiring a notice and demand for i medi ate paynent in
all jeopardy situations, as petitioners suggest, is inconsistent
with both section 6331(d)(3), which provides that the
Comm ssioner is not required to give a taxpayer any notice of his
intent to levy if collection is in jeopardy, and section
7429(a) (1) (B), which provides that the Conm ssioner has 5 days
fromthe date of a jeopardy levy to give the taxpayer witten
notice of the information upon which he relied in determ ning
that collection was in jeopardy. Sinply put, by the tine
respondent determ ned that collection of petitioners’ tax
liabilities was in jeopardy, he had already conplied with the 30
days’ advance notice requirenent, and therefore he was free to

serve the jeopardy levies in dispute.?

22 W also note that the | ast sentence of sec. 6331(a) is
permssive in that it states that the Secretary nay issue a
noti ce and demand for imredi ate paynent. Conpare sec. 6861(a),
(continued. . .)
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Petitioners received each collection notice that they were
entitled to under the law. |In addition to providing petitioners
with notice and demand for paynent, respondent conplied with
sections 6330(f) and 7429(a)(1)(B) by providing petitioners with
notice of the jeopardy levies and of their rights to
adm nistrative and judicial review of the levies 3 days after the
| evies were served. Petitioners took full advantage of both
avenues of review

V. Concl usion

We concl ude that respondent did not abuse his discretion in
determning that it was appropriate to proceed with collection by
jeopardy |evy. The Appeals officer determ ned that al
procedural requirenents were net, addressed petitioners’
argunents raised at the Appeals O fice hearing, and bal anced the
need for efficient collection of taxes against petitioners’
concern that the collection nethod was overly intrusive.
Petitioners’ unpaid tax liabilities and the interest accrued
t hereon were not discharged in bankruptcy, and respondent held a
l[ien on petitioners’ property that survived bankruptcy and
provi ded an avenue for respondent to collect sonme, if not all, of

the penalties petitioners owed.

(.. .continued)
whi ch provides that in a case of jeopardy the Secretary shal
i mredi ately assess such deficiency and notice and demand shal |l be
made for the paynent.



- 43 -
We have considered the remai ning argunments of both parties
for results contrary to those discussed herein, and to the extent
not di scussed above, conclude those argunents are irrel evant,
nmoot, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




